[image: image1.png]




Chief Executive Officer

Carl Suter

carlsuter@rehabnetwork.org
OFFICERS



President

Steve Wooderson

Des Moines, IA

President-Elect

Andrea Guest

Wilmington, DE

Secretary/Treasurer

Charlene Dwyer

Madison, WI

Immediate Past President

Brian Sigman

Windsor, CT

REGIONAL REPS

Region I

Paul Leather

Concord, NH

Region II

Rebecca Cort

Albany, NY

Region III

Bill Gannon

Harrisburg, PA

Region IV

Peggy Rosser

Atlanta, GA

Region V

Kim Peck

St. Paul, MN

Region VI

Mike O’Brien

Oklahoma City, OK

Region VII

Frank Lloyd

Lincoln, NE

Region VIII

Nancy Smith

Denver, CO

Region IX

Katharine Levandowsky

Phoenix, AZ

Region X
Michael Graham

Boise, ID

COMMITTEE CHAIRS

Direct Client Services

Andrea Cooper, TN Combined

Deaf, Hard of Hearing, 

Late Deafened & Deaf Blind

Roy Albert, DC Combined

Membership consists of the chief administrative officers of the state rehabilitation agencies responsible

for administration of the state-federal rehabilitation programs in each of the states.

Employment

Barbara Madrigal, TX Blind

Frank Lloyd, NE General

Human Resource Development

Bill Palmer, FL General

Deborah Braun, NV Combined

Legislative 

Paul Leather, NH Combined

Bob Burns, MD Combined

Management Services

Jaye Shamsiddeen, MI General

Butch McMillan, MS Combined

Rehabilitation Research

Rob Kilbury, IL Combined

Social Security Relationships

Don Uchida, UT Combined

Transition

Jim Hanophy, TX General
The Council of State Administrators of Vocational Rehabilitation is pleased to submit this statement for the record for the November 19, 2009, House Ways and Means Social Security Subcommittee’s hearing on the progress SSA has made in clearing the disability backlog.

CSAVR’s members are the Administrators of 80 state agencies that provide vocational rehabilitation services to persons with disabilities.  For over 80 years the State-Federal Vocational Rehabilitation program has been providing a wide range of services to people with disabilities.  The program has helped millions of people with significant disabilities return to work and live better and more productive lives.
The VR program is a cost effective program with a proven track record.  In 2007 the Public VR program and its partners helped over 200,000 people with disabilities find, return to, or retain employment.  VR customers earned over $3.0 billion in wages, paid $966 million in federal, state, & local taxes, and generated 36,000 new jobs.  In fact, on average every person VR helps find or retain employment will “pay back” through taxes the cost of their rehabilitation services in just two to four years.

The VR program and the Social Security Administration have a long and mutually beneficial partnership helping people with disabilities on SSDI and SSI return to work.  SSA reimburses VR agencies for the cost of services VR provides to SSDI and SSI beneficiaries after a beneficiary is at work for nine months.  VR agencies are also strong partners in SSA’s Ticket-to-Work program.  The most recent data from the Social Security Administration reveals that for every dollar SSA reimburses VR, SSA has saved seven dollars in benefits that it would have paid out.  This results in an annual net savings of $754 million to the Social Security (SSDI) and Supplemental Security Income (SSI) programs.

CSAVR’s interest in this hearing and on the issue of the backlog stems from the fact that nearly 60 percent of SSA’s state Disability Determination Service (DDS) agencies are under the direction of state VR agencies.  Our members see every day the growing burden caused by the lack of funding and the expanding demand for benefits caused by the current economic downturn.

CSAVR has strongly supported the Subcommittee’s efforts to boost appropriations for clearing the disability backlog at all levels.  We applaud Commissioner Astrue and his team for their dedication to aggressively resolving this problem.  This issue is extremely important to people with disabilities.
Title II and Title XVI cash benefits, along with the related Medicaid and Medicare benefits, are the means of survival for millions of individuals with severe disabilities.  They rely on the Social Security Administration (SSA) to promptly and fairly adjudicate their applications for disability benefits.  They also rely on the agency to handle many other actions critical to their well-being including: timely payment of the monthly Title II and Title XVI benefits to which they are entitled; accurate withholding of Medicare Parts B and D premiums; and timely determinations on post-entitlement issues that may arise (e.g., overpayments, income issues, prompt recording of earnings).  

Because the economic downturn has led to an unexpected surge of new applications, SSA finds itself at a critical crossroads.  The wave of new claims is having a very significant impact at the state Disability Determination Services (DDSs) that will eventually affect the hearing level.  At the DDS level (initial and reconsideration), the number of new applications, applications waiting for a decision, and processing times are all on the rise.  In fiscal year (FY) 2009, SSA received 385,000 new claims, an increase of nearly 15% since the end of FY 2008.  Even more worrisome is the growing backlog of pending initial claims at the DDSs, i.e., those waiting for a decision, up nearly 40% since the end of FY 2008.  

In FY 2009, the news was more positive at the hearing level.  For the first time in a decade, SSA finished FY 2009 with fewer hearing level cases waiting for a decision and a hearing than at the beginning of the year. But we are deeply concerned that any progress in eliminating the hearing level backlog will be delayed as the surge of new applications that are denied are appealed, putting SSA’s plan to eliminate the hearing level backlog by 2013 at risk.

While recent appropriations have allowed SSA to hire some new staff and to reduce processing times at the hearing level, these amounts will not be adequate to fully restore the agency’s ability to carry out its mandated services.  Given the many years of under-funding and the need for more than a $600 million annual increase just to keep up with fixed costs, additional funding is required to reduce and eliminate the backlog at the DDS and hearing levels and to provide essential services to the public.  While the current situation is dire, without adequate, ongoing appropriations to fund SSA, the forward progress recently made by the agency will deteriorate, leaving people with severe disabilities to wait years to receive the benefits to which they are entitled.

THE IMPACT ON PEOPLE WITH DISABILITIES

As the backlog in decisions on disability claims continues to grow, people with severe disabilities have been bearing the brunt of the delays.  Behind the numbers are individuals with disabilities whose lives have unraveled while waiting for decisions – families are torn apart; homes are lost; medical conditions deteriorate; once stable financial security crumbles; and many individuals die.
  Numerous recent media reports across the country have documented the suffering experienced by these individuals.  Your constituent services staffs are likely to be well aware of the situations faced by people living in your districts and provide valuable assistance and help, where possible.  

SSA’S NEED FOR ADEQUATE RESOURCES TO ADDRESS GROWING BACKLOGS

For many years, SSA did not receive adequate funds to provide its mandated services, a key reason for the hearings backlog.  Between FY 2000 and FY 2007, the resulting administrative funding shortfall was more than $4 billion.  The dramatic increase in the hearing level disability claims backlog coincided with this period of significant under-funding.  

Recent Congressional efforts to provide SSA with adequate funding for its administrative budget have been encouraging.  In FY 2008, the tide finally changed for the first time in a decade, when Congress appropriated $148 million over the President’s budget.  The FY 2009 SSA appropriation provided SSA with more than $700 million over the FY 2008 appropriation.

CSAVR is extremely grateful to Congress for recognizing SSA’s need for adequate resources and including additional funds for SSA in the American Recovery and Reinvestment Act of 2009 (ARRA).  ARRA provided SSA with $500 million to handle the unexpected surge in both retirement and disability applications due to the economic downturn.  SSA also received badly needed funds to replace its aged National Computer Center.  With the FY 2009 appropriation and the ARRA funding, SSA planned to hire 5,000 to 6,000 new employees.  This additional staff undoubtedly led to SSA’s ability to make progress on the backlog at the hearing level.

Congress appears to be moving towards providing SSA with an FY 2010 appropriation approximately the same as President Obama’s request of $11.45 billion for SSA’s Limitation on Administrative Expenses (LAE), a 10 percent increase over the FY 2009 appropriation.   While the agency is operating under a Continuing Resolution, we are optimistic that SSA’s final FY 2010 appropriation will be similar to the $11.45 billion amount, allowing SSA to hire more staff.
SIGNIFICANT INCREASE IN NEW CLAIMS FILED AND GROWING DDS BACKLOGS

Since the end of FY 2008, new disability claims filed have been climbing steadily, up nearly 15% by the end of FY 2009.  But what is more troubling is how the increase grew throughout FY 2009:  December 2008 Quarter: 6.92%; March 2009 Quarter: 15.23%; June 2009 Quarter: 16.32%; September 2009 Quarter: 20.25%.  

 

The most alarming trend is the increase in the number of pending claims (initial and reconsideration levels), up 38.8% since the end of FY 2008 and climbing from 763,183 to 1,059,241.  This means that, at the end of FY 2009, more than 1 million disability applicants were waiting for a decision on their claims at the initial and reconsideration levels.  When you add the 722,822 pending cases at the hearing level, nearly 1.75 million people with disabilities were waiting for a decision.  If the receipts continue to increase at the higher level seen in recent months, the total number of pending initial applications in the DDSs could hit over 1,000,000 claims by the end of FY 2010.  This would be an 80% increase in pending claims at the initial level in just one year.

What does the increase in applications and pending claims at the DDSs mean for the hearing level?  Approximately 22% of the initial claims will result in a hearing request.  This means there is a potential increase of 85,000 additional hearings from the FY 2009 applications, a statistic that underscores the fragility of the Office of Disability Adjudication and Review (ODAR) progress accomplished in FY 2009.

Exacerbating the problem of a significant increase in new claims is the impact on DDSs of state budget crises.  Even though DDS salaries, offices, and overhead are fully funded by SSA, some states are imposing hiring restrictions and furloughs of DDS workers because of budget problems.  Earlier this year, Commissioner Astrue wrote to Governors, asking them to exempt DDSs from hiring freezes and furloughs.  In September 2009, Vice-President Biden sent a letter to Gov. Edward Rendell, the Chair of the National Governors’ Association, also urging that states exempt DDS employees from state furloughs.
State budgets not likely to see improvement in the near term.  According to the National Governors Association/National Association of State Budget Officers (NGA/NASBO) Fall 2009 Report, Fiscal Survey of States-Preliminary Data, November 12, 2009, 
“Fiscal conditions significantly deteriorated for states during fiscal 2009, with the trend continuing through fiscal 2010 and even into 2011 and 2012. The severe national recession drastically reduced tax revenues from every revenue source during fiscal 2009 and revenue collections are forecasted to continue their decline in fiscal 2010. As state revenue collections historically lag behind any national economic recovery, state revenues will remain depressed throughout fiscal 2010 and likely into fiscal years 2011 and 2012. The economic recession, which began in December 2007, has significantly affected state spending, as more than half the states decreased their General Fund expenditures in fiscal 2009, and two-thirds of states enacted fiscal 2010 budgets with decreased General Fund spending.”
“The weakening of state fiscal conditions is also reflected in the fact that states will have faced $250 billion in budget gaps between fiscal year 2009 and fiscal year 2011. Of this $250 billion, states closed $72.7 billion in budget gaps during fiscal 2009 and $113.1 billion prior to the enactment of their fiscal 2010 budgets in order to bring them into balance with drastically declining revenues. However, even after solving these gaps, an additional $14.5 billion in budget gaps remains in fiscal 2010 and states face at least $21.9 billion in budget gaps for fiscal 2011. In order to help close these gaps, 42 states cut their enacted fiscal 2009 budgets by $31.2 billion and 33 states cut their fiscal 2010 expenditures by $53.5 billion. Additionally, states enacted tax and fee increases of $23.8 billion along with additional increases in other revenue measures of $7.7 billion for fiscal 2010.”

Despite this bleak fiscal picture in the states and in the face of furloughs and hiring freezes, some state agencies have been successful in working around the problem of DDS furloughs by negotiating overtime and other work arrangements that allow DDS staff to keep their caseload as current as possible.  However, even these stopgap measures will become more difficult to maintain as fiscal pressures continue to mount within state budgets and the number of new claims increase.
WILL THE HEARING LEVEL BACKLOG BE ELIMINATED BY 2013?

The average processing time for cases at the hearing level has increased dramatically since 2000, when the average time was 274 days. In FY 2009, the average processing time for disability claims at the hearing level was 491 days, about 16.5 months.  We appreciate the effort by SSA to reduce the processing time, but an average of 16.5 months – close to one and a half years – is still too long for individuals waiting for a hearing decision.  In addition, the average processing times at the initial and reconsideration levels are increasing.  For individuals with disabilities who have no health insurance, have lost their homes, have declared bankruptcy, or who have died, that is simply too long to wait.

The current processing times in some hearing offices are striking, and much longer than the 491-day average at the end of FY 2009.  It is important to keep in mind that this is an “average” and that many claimants will wait longer.  In September 2009, the average processing time at 48 hearing offices was above the 491 day national average, with 20 offices over 600 days.  

Is the Hearing Backlog Improving?  By the end of FY 2009, it was clear that ODAR was making slow but steady process in key areas to address its backlog and improve processing times, thanks to the hard work of ODAR ALJs and staff and the additional resources available due to Congressional appropriations, including the ARRA funding.

(  Pending cases.  For the first time in a decade, ODAR finished FY 2009 with fewer hearings pending than in the prior year.  The increased resources, including 147 new ALJs and support staff are having a positive impact at the hearing level.  The pending number of cases dropped for nine straight months from a record high of 768,540 in December 2008 to 722,822 in September 2009.  This is the lowest pending number of ODAR cases since February 2007.  The pending number dropped by 11,377 in September 2009 alone, the biggest drop in FY 2009.  The reduction in pending cases is even more notable since the number of requests for hearing increased in FY 2009, up to 625,003, a 5.7% increase over the 591,888 received in FY 2008. 

(  Processing times.  The average process time in September 2009 was 472 days, the lowest monthly processing time since November 2005.  The average processing time for all of FY 2009 was 491 days, down from 514 days in FY 2008.  

(  Dispositions.  The number of dispositions cleared by ALJs on a daily basis was 2,940.47 in September. This is the highest monthly average since records have been kept, beginning in FY 2004.  The increase is concomitant with the record number of ALJs now on duty.  For the year, dispositions were up about 20%.  

(  Age of pending cases.  The length of time cases are pending is also improving.  The percentage of requests for hearing pending over one year was 31% in September 2009.  This is the lowest percent since October 2004.  The average age of a pending case is 282 days.  It peaked this year at 317 days in January 2009. 

Improvement Is Not Uniform.  Despite the overall improvement in the hearing level statistics, not every hearing office has benefited and some claimants’ areas are waiting even longer than one year ago.  On one hand, some offices have experienced exceptional improvement in processing times, as much as 4 to 5 months in just one year.  In contrast, other offices continue to experience worsening times that are several months longer than last year.
SSA’s ABILITY TO PERFORM OTHER IMPORTANT WORKLOADS

Program Integrity Workloads.  The processing of CDRs and SSI redeterminations is necessary to protect program integrity and avert improper payments.  Failure to conduct the full complement of CDRs would have adverse consequences for the federal budget and the deficit. According to SSA, CDRs result in $10 of program savings and SSI redeterminations result in $7 of program savings for each $1 spent in administrative costs for the reviews.  However, the number of reviews actually conducted is directly related to whether SSA receives the necessary funds.  SSA’s Budget Justification refers specifically to CDRs based on medical factors.  It is important when SSA conducts work CDRs that it assess whether reported earnings have been properly recorded and ensure that they properly assess whether work constitutes substantial gainful activity (SGA).

Impact on Post-Entitlement Work.  Staffing shortages also have led to SSA’s inability to fully carry out many other critical post-entitlement workloads.  One area that has slipped, often with a very detrimental impact on people with disabilities, is the processing of earnings reports by beneficiaries.  When beneficiaries faithfully notify SSA of earnings or other changes that may reduce their benefit payment amounts, it may be months or years before SSA sends an overpayment notice to the beneficiary, demanding repayment of sometimes tens of thousands of dollars of accrued overpayments. It is shocking to beneficiaries to receive these notices, when they reasonably assumed that SSA had processed the information they submitted, and it is challenging, if not impossible, for someone subsisting on benefits alone to repay the overpayments. Many individuals with disabilities are wary of attempting a return to work out of fear that this may give rise to an overpayment, resulting in a loss of economic stability and health care coverage upon which they rely.

SSA needs to develop a better reporting and recording system and promptly adjust benefit payments –thus preventing these overpayments.  It is important to note that, in and of themselves, overpayments do not indicate fraud or abuse as beneficiaries are encouraged to work if they are able. The problems arise when reported earnings are not properly recorded and monthly overpayments are not properly adjusted. 

RECOMMENDATIONS REGARDING SSA’s ADMINISTRATIVE FUNDING

CSAVR is optimistic that SSA will receive a final FY 2010 appropriation of $11.451 billion for SSA’s LAE, the same amount proposed by the President.  SSA will use this funding and about $350 million from the ARRA funding to address the growing workloads facing the agency.  Based on these funding levels, during FY 2010, SSA will be spending at least $11.8 billion to address the current staffing levels and associated costs necessary for the agency to function.

In FY 2011, SSA will be faced with additional costs of nearly $620 million just to deal with inflationary costs associated with items such as salaries, benefits, rents, and facility security.  The resulting funding level, $12.42 billion will not address the increased number of new claims, the newly created DDS backlog, and SSA’s plan to eliminate the hearing level backlog by 2013.  To address these workloads, SSA will need additional resources. We estimate that an additional $780 million will be necessary – at least $480 million to address the increased number of disability claims and at least $300 million to continue making progress in reducing and eliminating the hearings backlog by 2013.

To address the unprecedented increase in workloads and to prevent a severe disruption in service delivery, we recommend that a minimum of $13.2 billion be included in the FY 2011 President’s budget request for SSA’s administrative funding.

RECOMMENDATIONS FOR IMPROVING THE DISABILITY CLAIMS PROCESS

Money alone will not solve SSA’s crisis in meeting its responsibilities.  Commissioner Astrue is committed to finding new ways to work better and more efficiently.  CSAVR has numerous suggestions for improving the disability claims process for people with disabilities.  We believe that these recommendations and agency initiatives, which overall are not controversial and which we generally support, can go a long way towards reducing, and eventually eliminating, the disability claims backlog.  

Caution Regarding the Search for Efficiencies  
While we generally support the goal of achieving increased efficiency throughout the adjudicatory process, we caution that limits must be placed on the goal of administrative efficiency for efficiency’s sake alone.  The purposes of the Social Security and SSI programs are to provide cash benefits to those who need them and have earned them and who meet the eligibility criteria.  While there may be ways to improve the decision-making process from the perspective of the adjudicators, the critical measure for assessing initiatives for achieving administrative efficiencies must be how they affect the very claimants and beneficiaries for whom the system exists.

People who find they cannot work at a sustained and substantial level are faced with a myriad of personal, family, and financial circumstances that will have an impact on how well or efficiently they can maneuver the complex system for determining eligibility.  Many claimants will not be successful in addressing all of SSA’s requirements for proving eligibility until they reach a point where they request the assistance of an experienced representative.  Many face educational barriers and/or significant barriers inherent in the disability itself that prevent them from understanding their role in the adjudicatory process and from efficiently and effectively assisting in gathering evidence.  Still others are faced with having no “medical home” to call upon for assistance in submitting evidence, given their lack of health insurance over the course of many years.  Many are experiencing extreme hardship from the loss of earned income, often living through the break-up of their family and/or becoming homeless, with few resources - financial, emotional, or otherwise - to rely upon.   Still others experience all of the above limits on their abilities to participate effectively in the process.

Proposals for increasing administrative efficiencies must bend to the realities of claimants’ lives and accept that people face innumerable obstacles at the time they apply for disability benefits and beyond.  SSA must continue, and improve, its established role in ensuring that a claim is fully developed before a decision is made and must ensure that its rules reflect this administrative responsibility.

Technological Improvements 
Commissioner Astrue has made a strong commitment to improve and expand the technology used in the disability determination process.  CSAVR generally supports these efforts to improve the disability claims process, so long as they do not infringe on claimants’ rights.  Some of the technological improvements that we believe can help reduce the backlog include the following:


1.
The electronic disability folder.  The initiative to process disability claims electronically has the prospect of significantly reducing delays caused by the moving and handing-off of folders, allowing for immediate access by different components of SSA or the DDS, and preventing misfiled evidence.  


2.
Expanding Internet access for representatives. Under Electronic Records Express (ERE), registered claimant representatives are able to submit evidence electronically through an SSA secure website or to a dedicated fax number, using a unique barcode assigned to the claim. This initiative holds great promise, given that significant problems with the current process exist.  

Under the current process, representatives are to be provided with a CD of the exhibited or “pulled” file shortly before the hearing and earlier in the process after the appeal has been filed but before the file is exhibited.  Due to staffing shortages in hearing offices, representatives have had problems obtaining the CDs and even obtaining barcodes, which allows me to submit evidence electronically.  We are optimistic that these problems will be resolved in the near future.

3.
Use of video hearings.  Video hearings allow ALJs to conduct hearings without being at the same geographical site as the claimant and representative and have the potential to reduce processing times and increase productivity.  We support the use of video teleconference hearings so long as the right to a full and fair hearing is adequately protected; the quality of video teleconference hearings is assured; and the claimant retains the absolute right to have an in-person hearing as provided under current regulations.
  However, we have received complaints from representatives that, in some cases, ALJs are discouraging claimants from exercising their right to an in-person hearing. A new SSA pilot allows representatives to participate in video hearings from their own private offices, with their clients present in the representative’s office.  The representative must agree to the terms established by SSA.  This pilot provides claimants with another option for their hearings.

Other Improvements at the Hearing Level 


1.
The Senior Attorney Program.  This program allows senior staff attorneys in hearing offices to issue fully favorable decisions in cases that can be decided without a hearing (i.e. “on the record”).   This eliminates many months in the wait for payment of benefits.  We are pleased that Commissioner Astrue decided to authorize the program for at least the next two years.
  In FY 2009, senior attorneys decided more than 36,300 cases, a 50% increase over FY 2008.  This means that more than 36,000 claimants were able to receive their disability benefits months sooner.


2.
Findings Integrated Templates (FIT).  FIT is used for ALJ decisions and integrates the ALJ’s findings of fact into the body of the decision.  While the FIT does not dictate the ultimate decision, it requires the ALJ to follow a series of templates to support the ultimate decision.  Representatives can use the FIT template, which is available on the SSA website, to draft proposed favorable decisions.  Many representatives are now using the template either when requested by the ALJ or on their own initiative.  When the draft proposed decision is submitted to the ALJ, it can lead to a speedier decision.  


3.
Increase time for hearing notice.  We recommend that SSA provide advance notice of the hearing date 75 days prior to the hearing date rather than the current 20 days.  The 75-day time period has been in effect in SSA’s Region I states since August 2006
 and, based on reports from representatives, has worked well.

Improvements at the Initial Levels

CSAVR supports initiatives to improve the process at the initial levels so that the correct decision can be made at the earliest point possible and unnecessary appeals can be avoided.  Improvements at the front end of the process can have a significant beneficial impact on preventing the backlog and delays later in the appeals process.


1.  New Screening Initiatives. CSAVR supports SSA’s efforts to accelerate decisions and develop new mechanisms for expedited eligibility throughout the application and review process.  We encourage the use of ongoing screening as claimants obtain more documentation to support their applications.  However, SSA must work to ensure that there is no negative inference when a claim is not selected by the screening tool or allowed at that initial evaluation.  There are two initiatives that hold promise:

(
Quick Disability Determinations.  CSAVR supports the Quick Disability Determination (QDD) process, first begun in SSA Region I states in August 2006 and expanded nationwide by Commissioner Astrue in September 2007.
  The QDD process has the potential of providing a prompt disability decision to those claimants who have most serious disabilities.  Since its inception, the vast majority of QDD cases have been decided favorably in less than 20 days, and sometimes in just a few days.
(
Compassionate Allowances.  This initiative allows SSA to create “an extensive list of impairments that we [SSA] can allow quickly with minimal objective medical evidence that is based on clinical signs or laboratory findings or a combination of both….”  SSA has published an initial list of 50 conditions on its website, with more to be added at a later date. Unlike the QDD screening, which occurs only when an application is filed, screening for compassionate allowances can occur at any level of the administrative appeals process.  SSA has held recent Compassionate Allowance outreach hearings with expert panels to consider early onset Alzheimer’s disease and schizophrenia.


2.
Improve development of evidence earlier in the process.  Claimants’ representatives are often able to provide evidence that we believe could have been obtained by the DDSs earlier in the process.  Our recommendations include:

(
Provide more assistance to claimants at the application level.  At the beginning of the process, SSA should explain to the claimant what evidence is important and necessary.  SSA should also provide applicants with more help completing the application, particularly in light of electronic filings, so that all impairments and sources of information are identified, including non-physician and other professional sources.

(
DDSs need to obtain necessary and relevant evidence.  Representatives often are able to obtain better medical information because they use letters and forms that ask questions relevant to the disability determination process.  However, DDS forms usually ask for general medical information (diagnoses, findings, etc.) without tailoring questions to the Social Security disability standard.  One way to address this would be for SSA to encourage DDSs to send Medical Source Statement forms to treating and examining doctors. These simple forms translate complex, detailed medical source opinions into practical functional terms useful to the vocational professionals at DDSs and hearing offices.   
(
Increase reimbursement rates for providers.  To improve provider response to requests for records, appropriate reimbursement rates for medical records and reports need to be established.  Appropriate rates should also be paid for consultative examinations and for medical experts. 
(
Provide better explanations to medical providers.  SSA and DDSs should provide better explanations to all providers, in particular to physician and non-physician treating sources, about the disability standard and ask for evidence relevant to the standard.

(
Provide more training and guidance to adjudicators.  Many reversals at the appeals levels are due to earlier erroneous application of existing SSA policy.  Additional training should be provided on important evaluation rules such as: weighing medical evidence, including treating source opinions; the role of non-physician evidence; the evaluation of mental impairments, pain, and other subjective symptoms; the evaluation of childhood disability; and the use of the Social Security Rulings.  

(
Improve the quality of consultative examinations.  Steps should be taken to improve the quality of the consultative examination (CE) process.  There are far too many reports of inappropriate referrals, short perfunctory examinations, and examinations conducted in languages other than the applicant’s. 

ADDITIONAL RECOMMENDATIONS

In addition to addressing the backlog and SSA’s funding issues, there are several other legislative proposals that the Subcommittee may be considering this year.

(  Protecting claimants’ privacy rights.  We understand that it can be cumbersome for SSA to obtain medical records, as it is for claimants and their representatives, and that SSA is exploring more efficient ways to secure the necessary evidence.  While we support ways to make this process more efficient, we believe that claimants’ privacy rights must be protected. We will work with SSA to find a way to obtain, as efficiently as possible, a claimant’s authorization for release of medical records to SSA, while protecting the individual’s privacy rights.   


(  Extension of the fee demonstrations in the SSPA.  Access to experienced and qualified representatives through the lengthy and complex application process is critically important to claimants.  To this end, we support allowing claimants to enter into voluntary agreements with representatives for fee withholding and direct payment procedures whether under Title II or Title XVI.  The Social Security Protection Act of 2004 established two demonstration projects that should be made permanent because they have proven to be effective in increasing claimants’ access to effective representation:  (1) Extension of the Title II attorney fee withholding and direct  payment procedures to SSI claims; and (2)  Allowing non-attorney representatives to qualify for fee withholding and direct payment, provided they meet certain requirements.  Unless they are extended or made permanent, the demonstrations will sunset March 1, 2010.  

(  Increase and indexing of the fee cap.  Rep. John Lewis has introduced H. R. 1093, which contains two provisions regarding the current $5,300 fee agreement fee cap:  (1) Increase the current fee cap to $6,264.50 (which represents the figure if it had been adjusted for inflation since the last increase in 2002); and (2) Index the fee cap for future years to the annual COLA.  We support these changes since they ensure that there will be a knowledgeable, experienced pool of representatives available to represent claimants.

(  Work incentives. The Ticket to Work and Work Incentives Improvement Act was enacted nearly ten years ago and is overdue for evaluation of its effectiveness in employment of those receiving Title II and Title XVI disability benefits.  We urge renewal and permanent extension of expired/expiring provisions including (1) SSA’s Title II demonstration authority to test promising approaches for work incentives and related provisions;  (2) Medicaid Infrastructure Grants (MIGs) used by States to build comprehensive approaches to removing employment barriers by forming linkages between Medicaid services and other non-Medicaid programs; (3) Demonstration to Maintain Independence, set to expire this year, to provide Medicaid buy-in coverage to working individuals whose conditions or disabilities are not yet severe enough to qualify them for disability benefits; (4) Protection and Advocacy for Beneficiaries of Social Security to protect the rights of beneficiaries as they attempt to return to work; and (5) Work Incentives Planning Assistance, which provides state grants for outreach and education to individuals with disabilities about supports and services regarding employment.  However, it is critical that future efforts be devoted to permanently extending and strengthening these important return to work supports.
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� If a claimant dies while a claim is pending, the SSI rule for payment of past due benefits is very different – and far more limited – than the Title II rule.  In an SSI case, the payment will be made in only two situations:  (1) to a surviving spouse who was living with the claimant at the time of death or within six months of the death; or (2) to the parents of a minor child, if the child resided with the parents at the time of the child’s death or within six months of the death.  42 U.S.C. § 1383(b)(1)(A) [Section 1631(b)(1)(A) of the Act].  In Title II, the Act provides rules for determining who may continue the claim, which includes: a surviving spouse; parents; children; and the legal representative of the estate. 42 U.S.C. § 404(d) [Section 202(d) of the Act].  Thus, if an adult SSI claimant (age 18 or older) dies before actually receiving the past due payment and if there is no surviving spouse, the claim dies with the claimant and no one is paid.


� 20 C.F.R. §§ 404.936 and 416.1436.	


� The program is extended through August 10, 2011.  74 Fed. Reg. 33327 (July 13, 2009).


� 20 C.F.R. § 405.315(a).


� 20 C.F.R. §§ 404.1619 and 416.1019.





